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T is of little conſequence to the merits of the performance, which 
has given occaſion to the following obſervations, whether it was 

written by a real member of parliament, to one of his real con- 
ſtituents, or whether this epiſtolary form was aſſumed, merely, to give 
it a better chance for circulation, and an eaſier admiſſion into the 
minds of the honeſt electors of Great Britain. 

I SHALL take leave to examine it, and that with all freedom, in 
the form in which it appears; and ſhall endeavour to follow the 
writer, ſtep by ſtep, though at the expence ſometimes of order and 


preciſion. 

Tu queſtion itſelf, as ſtated in the title, appears to me to 
be no queſtion at all. No mortal, I will anſwer for it, ever aſſerted, 
that the freeholders of Middleſex forfeited their right, (I ſup- 
poſe it is meant their right of voting) by voting for Mr. Wilkes. 
It has been ſaid, that they threw away their votes in that inſtance 
that they exerciſed their right in ſupport of a perſon incapable of 
receiving any benefit from it, and that they might juſt as well have 


' remained quiet at their reſpective homes, as have given themſelves the 


trouble of an unmeaning and fruitleis journey to Brentford. The 
queſtion itſelf therefore is, to ſay the belt of it, improperly and 
equivocally ſtated, and in a manner that tends to millead. 
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Tr1s member of parliament ſets out, with paying the moſt ſervile 
court to his conſtituents; avowing his total dependance upon them- 
and very humbly declaring himſelf to be nothing more than the mere 
channel of their inclinations and opinions to the houſe. His rights are 
their rights, his privileges their privileges, his voice the mere eccho 
of their voice; nay, his very heart, and mind, and foul, connected 
by ſome ſecret indiſſoluble bond of union with theirs. In this repre- 
ſentation there is undoubtedly ſome truth, blended with a great deal of 
falſhood. It is always neceſſaty, that there ſhould be a ſeaſoning at 
leaſt of the former ingredient, in order to make a ſtrong doſe of the 
latter more ealily go down. 
Evetky one knows the general rights, which all ENGL1sm men claim 
and enjoy in common with each other. But there are alſo peculiar rights, 
claimed and exerciſed by particular men, and particular bodies of men. 
Thus in the preſent inſtance, though there are many rights belonging 
equally to the clectors and elected, they have alſo each of them their pecu- 
lar reſpective rights, entirely diſtinct from each other. It is ſufficient to 
obſerve here, that the conſtitution, which has veſted in particular per- 
ſons the right of electing the ſeveral members of the houſe of commons, 
has ccnfized ſuch electors to the exerciſe of this right merely. The mo- 
ment they haic ſent their repreſentatives to parliament, all connection cea- 
ſes as of electors with elected. They may give their opinion indeed to 
them upon any cccaſion; they may recommend, but they can do no more. 
They may in:iruct, but their repreſentatives are at full liberty, whether 
to follow their inſtructions, or nu. They have no power of enforcing 
the obſervance of iuch inſtructions z. unleis indeed the impending 
errors of a ſuture clection are to be conſidered as ſuch, Each mem- 
ber of the houſe of commons is, in the eye of the conſtitution, com- 


pletely his own maſter. Amenable for his conduct, not to his par- 


| ticular conſtituents, but to his own body only: that is, to the whole 
body of the people, in the perſon of their repreſentatives, As there- 
fore chat meinber 0: parliament would be deſervedly conlidered as an 

adventurer 
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( 51 L 
| adventurer merely, who avowedly purſued his own private views, in the 3 
exccution of a truſt which the conſtitution has delegated to him for the 4 
£ general good; fo would he be no leſs culpably fo, who purſued the ob- N 
iq | ject of his borough or county only, without any regard to that higher 2 


character, with which he is inveſted, as a repreſentative of the whole 
body of the people; whoſe collective univerſal intereſts it is his 
duty, indifcriminately and impartially, to conſult and promote. For, 
though he is ſent to parliament by a particular ſet of electors, he ſerves 
when there equally for the whole people. No ſuch peculiar con- 
nexion, therefore, no ſuch bond of union, as this writer ſuppoles, 
; and aſſerts © to be of the very eſſence of election, does exiſt in 
| fact between the electors and the elected. It is, moreover, impoſ- 
| ſible, that ſuch connexion ſhould exiſt; I mean, fo as to be fully 
and completely ſupported. For, where does the conſtitution call 
upon the electors to meet, for the purpoſe of impoſing a rule of con- 
duct upon their repreſentatives? Or, how can they poſſibly know, 
what points will ariſe in parliament, ſo as to form thereupon ſuch 
a rule of conduct? Or, laſtly, is every bill in the houſe to wait 
the notification of aſſent, or diſſent from the conſtituents of the 
reſpective members throughout the kingdom? Nothing can be more 
ridiculous than this. Indeed this whole prefatory flouriſh has more 
the air of a canvaſſing advertiſement, than a ſerious defence of an 
- important right of the people, 

* THe reception of the Middleſex petition made this gentleman 
hope, that it's merits would have been conſidered by the houſe, 
free from the influence of their former vote.” How ſo ? Were not 
the merits of the petition, and the merits of the vote, the very 
fame merits ? How then could the one poſſibly be conſidered in- 
dependently of the other? But then © It was a mere mockery of 
juſtice to pretend to hear a cauſe, if that cauſe was already deter- 
mined.” The houſe of commons had, no doubt, virtually deter- 


mined the merits of the petition by their former vote ; but they c 
| B did 


1 2 . 


e e e SO TT; „„ 5 - ; n 
* * COR Fo II ˙ ene BEN RS ee 457, bY eee eee OAT Fg 


AF: Xa 


12 e 


= 7 STE, 


Y 
J 
# 
4 
2 
5 
; 
; 
3 
73 50 
5 
1 


4 * 


: ili 
ST i N 4 27 
1 | 2 98 
0 13% © wt . 
by ng 1 . 
Es LAS be 


3 
did not chuſe, in this inſtance particularly for obvious reaſons, to 
depart from their eſtabliſhed practice of admitting and hearing pe- 
titions againſt any return, within a limited time. In every other view 
they might very fairly have diſmiſſed the petition, as offering no 
new matter, nor even pretending to any merits, but what had been 
already diſcuſſed and determined; as being therefore a mere mockery 
of their judicature. For, unluckily, this charge of mockery lies, if 


any where, entirely at the door of the petitioners, 
Bur he begins at length to recolle& himſelf, and finds, © that 


he is led, by the courſe of the debate, to conſider the return and 


the election, as being, what indeed they certainly are, one and the 
ſame queſtion.” It was debated then, not whether it is the ſole 


right of the houſe of commons to examine and determine all mat- 


ters relating to the right of elections of their own members; but, 
whether in examining all ſuch matters their juriſdiction is not to be 
regulated by the law of the land ; eſpecially in a caſe where the 
rights of perſons, not their members, are collaterally indeed, but 
effectually and finally concluded; rights, to which, as members of 
parliament, they owe their being.” Now I cannot, for my own 
part, conceive, how either of theſe queſtions could bear any debate 
at all. I cannot conceive, that any member of the houſe of com- 
mons could hold the negative of the laſt queſtion particularly. For 
ſurely, every legal conſtitutional juriſdiction, and the exerciſe of it in 
all inſtances whatever, ought to be regulated by the law of the land, 
and by that only. The only real queſtion therefore, according to 
my ideas, which could have been in debate upon this point of view, 
was, what is in fact the law of the land in the preſent inſtance. 

** Tr power of the houſe to expel Mr. Wilkes upon an accu- 
mulative charge of offences was not called in queſtion. But it was 
abſolutely denied, that a reſolution of the houſe, declaring one of it's 
members incapable by lau, could conſtitute ſuch a legal incapacity, 


as annihilated the votes of the frecholders.” 
WHAT 
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WHAT a cloud is here raiſed up before our eyes? Let us try, % 
however, if we can diſperſe it, or, at leaſt, reſolve it into it's origi- 
nal principles of vapour and air. Let us endeayour to ſubſtitute a 
little cool reaſoning in the place of declamation. The power, 
that is, as I underſtand it, the legal power of the houſe to expel 
Mr. Wilkes, &c. was not called in queſtion ; that is, as I ſuppoſe, 
was admitted. But it was abſolutely denied, that a refolution of 
the houſe, declaring one of it's members incapable by law, could con- 
ſtitute ſuch a legal incapacity, as annihilated the votes of the freehol- 
ders.” By which, I conceive, muſt be meant one of theſe two things : 
Either, that the houſe had power by law to expel Mr. Wilkes, but 
not abſolutely and finally to exclude and reject him; or, that the 
houſe had by law power abſolutely to exclude Mr. Wilkes from 
their body, during the time of their continuing an houſe of partia- 
ment; but, that the freeholders of Middleſex, his former conſti- 
tuents, were not bound by the law in this inſtance, nor obliged 
to take any notice of it in a ſubſequent election. Nothing ſurely 
can be more abſurd than either of theſe ſuppoſitions. For, even 
allowing that the idea of expulſion does not neceſſarily include 
that of total rejection, yet ſurely the power of expelling to-day 

implies the power of expelling to-morrow, or at any future 
period, unleſs ſuch power be expreſſly limited by law. Shew us 
therefore the law by which the power of the houſe of commons 
is thus limitted. Produce to us a fingle precedent, in which the 
houſe has acknowledged ſuch limitation of it's power. If there be 
no ſuch law, if there be no ſuch precedent, by admitting a power 
in the houſe to expel, you neceſſarily admit a power to*exclude. But 
a power by law of abſolute excluſion is, by it's very terms, con- 
cluſive againſt every contradictory power, and conſequently againſt 
any effort of the conſtituents of the excluded member to reinſtate him. 
For if a power by law abſolutely to exclude does not imply a power 


to render incapable by law, if indeed it be not the very ſame thing 
in 
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[41 
in other words, I confeſs, I know not what ideas to affix to words. 
Where is the difference, whether a man be effectually barred out of 
a houſe, or be himſelf effectually diſabled from coming in? 

I concLUDE therefore, that a legal power in the houſe to expel, 
implies and includes a power to render incapable; and that ſuch 
power, when exerciſed by a particular judicial act, neceſſarily draws 
after it, or, if you pleaſe, conſtitutes ſuch a full legal incapacity in 
the expelled member, as annihilates for the time, and in that inſtance, 
the votes given in his favour at a future election, with the vain 
and prepoſterous view of reinſtating him. Unleſs indeed it be now 


inſiſted, that the court of election (to uſe this writer's language) is 


really a court of appeal from the houſe of commons, as we ſhall 
find it by and by laid down, in order to anſwer a different purpoſe, 
that the houſe of commons is a court of appeal from that. Both, 
as will be ſeen, with equal propriety and truth. 

I ADMIT the right of a frecholder to vote, to be as ſacred, and as 
important, as it is ſtated, But the moſt ſacred, and the moſt important 
rights may be loſt by folly, or forfeited by iniquity. A freeholder's 
right of voting is not a natural, but a civil, not an abſolute, but a 
limited right : a right, with which he is inveſted by law. It muſt 
therefore be exerciſed in a manner conſiſtent with law, and agree- 
ably to thoſe limitations, which the law preſcribes and marks out. 

« BuT by what law, it is (till urged, was Mr. Wilkes rendered 
incapable ?” He was, in one word, rendered incapable, by the 
authority of a court inveſted by law with a right to exerciſe ſuch 
authority. The legal diſability of Mr. Wilkes was not previous to 
the vote of expullion, but was created by it. I am aware of the ob- 
jection, that by this ſtate of the caſe we give the houſe of commons 
legiſlative as well as judicial powers. It will fall in my way hereafter, 
to examine this quibble more minutely; and, I truſt, we ſhall find no 
great difficulty in getting over it. The law has left it open to the 

2 | houſe 
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131 
houſe to judge, what offences, ſhort of treaſon and felony, ſhall de- 


ſerve ſuch puniſhment as will amount to a diſability, This is evi- 
dently it's true ſpirit, and thus it has been univerſally underſtood, 
ever ſince the houſe of commons had exiſtence. The judgment of 
the houſe was, that Mr. Wilkes's offences deſerved this paniſh- 
ment, and ſuch judgment they accordingly pronounced. This 
judgment was an application of the general law to Mr. „ss 
particular caſe ; it contained, and had the force of a judicial docla- 
ration of the law in that inſtance ; and every ſubject, as w-!! in 
Middleſex as elſewhere, was legally and fully bound by it. 

Bur it ſeems, in Mr, Blackſtone's long liſt of legal difabilities, 
not one is to be found, that will apply to Mr. Wilkes. I am glad- 
of an opportunity of doing all the juſtice in my power to this gen- 
tleman's character; which has been attacked upon this occaſion with 
uncommon virulence, The refutation of this charge againſt him 
will alſo lead us into the full ſtate of Mr, Wilkes's caſe, and, per- 
haps, open to us the true ground of the miſtake, which runs 
through all our author's reaſonings upon it. 

MR. BLACKSTONE, in the paſſage quoted, profeſſes to conſider 


the qualification of perſons to be elected members of the houſe of 
commons. This, ſays he, depends upon the law and cuſtom of 


parliament, and the ſtatutes referred to in the margin,” He then 
proceeds to enumerate theſe ſeveral circumſtances of qualification, 
as he found them in the Statute Book, the Inſtitutes, and in other 
books, I ſuppoſe, of good authority; and concludes, © that ſubject 
to theſe reſtrictions and diſqualifications, every ſubject is eligible of 
common right.” I make no queſtion but the learned author has R 
given us a juſt and full deſcription of the qualification of perſons to 
be elected members of the houſe of commons; his ſole object in 
the paſſage before us. Let us apply it then to the caſe of Mr. 
Wilkes. As a ſubject of this realm, within this deſcription of le- 


gal qualification, he offered himſelf a candidate for the county of 
© - Middleſex 
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Middleſex at the laſt general election. He was elected one of the 
repreſentatives for that county, He was returned by the ſheriffs ; 
and no objection was made in the houſe to the return, He was 
then the actual, legal, acknowledged repreſentative of the county of 
Middleſex He was ſtiled, in the votes of the houſe, a member of 
that houſe. He was therefore, at that time, confeſſedly under no 
legal diſability. Otherwiſe, the diſability would have been declared 
by the houſe, as in all other caſes, and a new writ ordered. He, 
in conſequence, exerciſed every privilege of a member of the houſe 
of commons, as far as was conſiſtent with the circumſtances of his 
ſituation ; particularly that of franking letters. Thus far therefore 
the proceedings of the houſe were entirely conformable to Mr. 
Blackſtone's idea of qualification. No legal diſability appeared to 
the houſe, and Mr. Wilkes continued one of the members for Mid- 
dleſex very near a twelve- month. I ſhall not pretend even to conjec- 
ture, what the houſe of commons would have done, had Mr. Wilkes re- 
mained quiet to the end of his confinement. I entirely agree with 
this writer, that we have no right to ſay in any caſe, what the houſe 
would do under circumſtances which do not really exiſt; and I al- 


low, that we cannot reaſon from any ſuch ſuppoſition. But it was 
not Mr, Wilkes's plan to remain quiet. Diſappointed and mortified 


at this profound filence of the houſe, and having in vain looked 
around him, for ſome friendly hand to bring him once more upon the 
ſtage, he nobly reſolved to open the ſcene himſelf, and to ſtand forth his 
own accuſer. He accordingly petitioned the houſe. The petition was 
ordered to be heard, During this interval he publiſhed a letter, writ- 
ten ſome time before by one of his majeſty's ſecretaries of ſtate to a juſ- 
tice of the peace for Surry, with a ſhort introductory remark. I make 
no comment upon this publication, nor will I draw any inference 
from the critical time of it's appearance. This paper was received, 
as might be expected, with the utmoſt indignation in the houſe 
of lords ; and it was declared, by both houſes, to be a ſcandalous 
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and ſeditious libel, and an high offence againſt government. Mr. 
Wilkes was ordered to anſwer to the charge of having been the au- 
thor and publiſher of this libel at the bar of the houſe, at the ſame 
time that he was to be heard upon his petition. When at the bar 
he avowed the libel. The merits of his petition neceſſarily brought 
before the houſe the record of his conviction and ſentence in the 
court of King's-Bench, for other ſeditious and blaſphemous libels ; 
and for this accumulation of offence the hvuſe of commons 
expelled him. Upon a new writ he was re- elected and re- 
turned. Upon the return it was reſolved by the houſe, that Mr. 
Wilkes was and is incapable of being elected to ſerve in the preſent 
parliament, and his election was declared void. And Mr, Blackſtone, 
it ſeems, was amongſt the number of thoſe who joined in this vote, 
and defended it upon principles of law in a ſubſequent debate. 
That is, he held and maintained a legal power in the houſe to ex- 
pel by a judicial act, and conſequently render incapable by law, one 
of their members, for offences, which did not, previouſly to ſuch act, 
amount in themſelves to a legal diſability. And how is this poſition 
inconſiſtent with the doctrine laid down in the commentaries ? 
Did Mr. Blackſtone ſay in the houſe, that a libel, or any other offence 
ſhort of treaſon or felony, was in itſelf a legal diſability ? He would 


then have contradicted his book. Has Mr. Blackſtone faid in his 


book, that the houſe has not power by law to expel and render in- 
capable any offending member, unleſs previouſly attainted of treaſon 
or felony ? His conduct in the houſe would have been, in that caſe, 
inconſiſtent with his written doctrine and opinion. As it ſtands, this 
learned lawyer appears to me to have acted an uniform and conſiſtent 
part; ſuch a part as might well have been expected from one ſo tho- 


roughly acquainted with the laws of his country, and the principles 


of it's conſtitution. With what propriety indeed could Mr. Black- 
ſtone, when enumerating ſtrict legal diſabilities; previous to any parti- 
cular judicial a& of the houſe, pronouncing and declaring them to be 


ſuch, and in the nature of a general law, at that time exiſting, mention a 
diſability 
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diſability, which ariſes in it's very nature from an actual judgment 
and declaration upon a particular caſe ? Which judgment the houſe 
is always at diſcretion whether to make or no. In caſes of trea- 
ſon and felony, the houſe, I apprehend, is not at diſcretion. Nor 
could a perſon under attaint of either of theſe crimes be ſuffered to 
keep his ſeat without a violation of law. But in puniſhing offences 
of a leſs atrocious nature, ſuch as bribery, libels, breach of office, 
and the like, whether by impriſonment, ſuſpenſion, or expulſion, 
the power of the houſe is, I conceive, diſcretionary ; but not upon 
taat account the leſs legal, nor the exerciſe of it the leſs deciſive, 
But Mr. Blackſtone has not, it may be ſtill urged, ſaid in any part of 
his commentaries, that the houſe of commons have by law ſuch diſ- 
cretionary power of expelling and rendering incapable, He has not. 
And to this omiſſion, if it be one, he ſhall, by and by, anſwer for 
himſelf, I anſwer for him, that he could not, with any propriety,, 
have introduced this power of expelling Vm the houſe, under the: 
head of qualification of perſons to be elected into it. 
I mvsT own, I did expect to find ſome mention of this power 
under the head, of the laws and cuſtoms of parliament. But here 
w the author profeſſes not to enter into particulars. Let us hear his. 
own reaſons for it. As every court of juſtice hath laws and, 
cuſtoms for it's direction, ſome the civil and canon, ſome the com- 
mon law, others their own peculiar laws and cuſtoms, ſo the high 
court of parliament hath alſo it's own peculiar law, called Lex et 
cen ſuetudo parliamenti; a law which Sic Edward Coke obſerves, is 
ab omnibus quæœrenda, a multis ignorata, a paucis cognita. It will 
not therefore be expected, that we ſhould enter into the examination. 
of this law with any degree of minuteneſs; ſince, as the ſame 
iearned author aſſures us, it is much better to be learned out of the 
rolls of parliament, and other records, and by precedents, and con- 
tinual experience, than. can be expreſſed by any one man. It will. 


ve ſufficient to obſerye, that the whole law and cuſtom. of parliament. 
has 


mm 


: 
: 
p * 
5 
25 
1 
1 
: - 
Y>, 
os 
* 
* 


1 
5 
53 


ee eee eee WE 


. ᷣͤ V . Cre ”§.˙L M⏑M’T OURS, gh 


r 1401 , FU 2 - TE cf - en 7 "* N 2 
* * Ju: FI ö pad * * +4 5 MY XC 4,4 #0 4. * 
| 9.4, 2 12 * 

3 r ls oY . dy ** * * y 

5 * * * * of 7 * * 

23 Fs * - 8 

' | e 6 WW 4 0 

o U 


113 ] 
has it's original from this one maxim; that whatever matter ariſes 
concerning either houſe of parliament, ought to be examined, diſ- 
cuſſed, and adjudged in that houſe to which it relates, and not 
elſewhere *. 

I sard before that the refutation of this charge agaltifh Mr. Black- 
ſtone would open to us the ground of the miſtake, which runs through 
our author's reaſonings upon this ſubje&, and ſeems greatly to have 
contributed to the confuſion of his ideas upon it. © Permit me, ſays he, 
to ſtate Mr. Wilkes's offences, and ſee on what line of known diſabi- 
lity they fall.” Now who ever maintained, that Mr. Wilkes's offences 
brought him within any claſs of legal diſability, previouſly to the judg- 
ment of the houſe upon them ? The houſe of commons themſelves 
never diſcovered any ſentiment of this kind, but called and conſidered 
him as one of their members, till he forced the examination of his 
offences upon them; and, by an inſolent avowal of them in the 
very face of his judges, laid them, as it were, under a neceflity of 
pronouncing that ſentence upon him, which they were authoriſed 
by the law of the land to pronounce. For it has been repeatedly 
and unanſwerably ſhewn, that the houſe of commons have, by uſage 
of parliament, that is, by the law of parliament, that is, by the 
law of the land, by law of equal force with a poſitive act of 
the whole legiſlature, becauſe admitted and acquieſced in by the 
legiſlature, as inherent in that houſe and eſſential to it's conſtitution, 
power of expelling, cutting of, and ſevering from their body, 
and that without appeal, ſuch member as they ſhall judge, on account 
of his offences, unworthy to ſit amongſt them. This is that ge- 
neral known law, which, when applied, by the judgment of the 
houſe, to the particular caſe of Mr. Wilkes, laid him under a full 
legal diſability, a diſability effeQually and finally concluſive againſt 
him and his conſtituents, and indeed ageinſt every other n 


or authority upon earth. 


Ou author now © flatters himſelf that he has cleared the ground 
of every objection that can lie againſt the frecholders right of voting, 


* Commentaries on the laws of England, book i. chap. 2. ſect. 3. 
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on the plea of diſability incurred by Mr. Wilkes, either by ſtatute 
or common law.“ He is welcome to all the little triumph he diſ- 
plays on this occaſion. He has gained doubtleſs a complete victory. 
But againſt whom ? againſt an enemy of his own raiſing, that is, 
againſt himſelf. For no one elle, I believe, ever dreamed of aſſert- 
ing, that Mr. Wilkes incurred diſability, either by the ſtatute, 
or even the common law, {ſtrictly fo called and underſtood. 

BuT we are now coming faſt to the point. It was urged, ſays 
he, that Mr. Wilkes was rendered incapable by the law of par- 
liament.” And this he is kind enough to admit to be as much 
the law of the land as either of the former. For my part, I ſhould 
bluſh to own it as ſuch, had I the ſame idea of it with this member 
of parliament. For in his view, what is it but the child of folly 
and corruption? A jumble of precedents for every thing, and any 
thing ; except indeed in the preſent inſtance ; for it ee « for the 
preſent meaſure there is no precedent fimilar either in principle 
or fact.” 

« Thoſe quoted, he ſays, are of Serjeant Cummins, at Malden, 
and Mr. Ongley at Bedford.” It is really painful to follow this 
writer through ſuch a ſucceſſion of miſrepreſentation and ſophiſtry. 
To fave time, I ſhall ſuppoſe my reader acquainted with theſe two 
caſes. Theſe precedents then were quoted, he muit mean, as 
authorities for rendering Mr. Wilkes incapable ; for this is the only 
meaſure which he has yet profeſſed to conſider. Now, I anſwer, 
that theſe precedents were not quoted, could not be quoted, for this 
purpoſe ; becauſe they have not the leaſt connection with this part of 
the queſtion in diſpute. They were quoted to prove, that, upon the 
ſuppoſition of Mr. Wilkes's legal diſability, the law of parliament 
was, that Mr. Luttrell, his competitor, was duly elected. And 
this they fully and completely prove, Here they are exactly ſimilar 
to the caſe in queſtion, both in principle and fact; and fully eſtablith 
one general rule and law of elections, viz. That a candidate inca- 


capable 


rere o — 
* 1 8 
4 a7 * = . 
2 » be A 247 {7 ', —_ 
S a4 s 
N - 2 wx 


0 1 * * , ” "Y —— b © 5 _ a — 117 * 1 - * 7 „ reren 3+ . * PRO” _ 4 A 2 as 1 a a $65. ds _ ts 
Renee eee Nn, . n | 
- W *. 4% 8 CT * " nn "PA, 1 1 AAS [91 , « kt e £5 4a rr ee Ane 4 " . 1 K ' 
- » GA? * * My * * E 7 A Qi 48 wy . . __ —_ LE % * 2 * = 7 — : 4 £ —_ . 2 ET heh, 2 4 c 2 "XX; * & #4 41 1 * * 70 Pk . rm a Ay 4 $744 1 Br wa A N 4 } 


; 
I 
1 
4 
1 
4 
: 
Þ 


. oY TINT? OUT IT Mo 2-11, — 
"T " 7 1 d 4 1 5 


N 


„ 
capable by law, is, in law, no candidate at all; and that in all caſes 
the higheſt qualified candidate upon the poll is to be deemed legally 
and duly eleted. . 

Tux legality of the whole meaſure, with reſpect to Mr. Wilkes 
and Mr. Luttrell, reſolves itſelf into two queſtions : Firſt, Whether 
the houſe of commons had power by law to expel Mr. Wilkes, 
and render him incapable of being re- elected; and, Secondly, Whe- 
ther upon the ground of this power, and the actual exerciſe of it, 
Mr. Wilkes's election, though he had a great majority of votes in 
his favour, was not void in law, and Mr. Luttrell, his antagoniſt, 
duly and legally elected. Theſe two points are entirely diſtinct 
from each other, and were eſtabliſhed by two different ſets of pre- 
cedents: both together conſtituting complete uſage and law for 
the whole meaſure, and perfectly fimilar to it both in principle and 
fact. The precedents upon the former point muſt be conſidered 
hereafter, in compliance with our author's method, who has choſe 
to keep them out of fight as long as poſſible. The caſes of Malden 
and Bedford are full and decifive upon the latter. 

« But the caſe of Sir Robert Walpole, continues our author, 
is ſimilar in every point but that in which I hoped it would have been 
decifive, the conclu/ion,” It is alittle extraordinary, that the houſe of 
commons ſhould profeſſedly have followed this precedent of Mr. 
Walpole, and at the ſame time have blundered fo ſtrangely in their 
proceedings, as to do what was point blank againſt it. For the 
precedent, it ſeems, is flat in their teeth.” There is nothing like 
a good round aſſertion upon theſe occaſions. I will therefore for once, 
to follow this writer's precedent and aſſert, as roundly that the houſe 
did preciiely follow the precedent, of Mr. Walpole's caſe, as far as 


it was ſuch, and could at all direct them. Let us examine the two 


caſes, Mr. Walpole was expelled the houſe for breach: of truſt 
and notorious corruption. Mr. Wilkes was expelled for ſeditious 
and blaſphemous libels, Mr. Walpole was re- elected by the bur- 


geſſes of Lynn. Mr, Wilkes was re-elected by the frecholders of 


Middleſex, 
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Middleſex. Upon the return Mr. Walpole was adjudged, to have 
been, and to be, incapable of being elected to ſerve in that par- 
liament ; and his election was declared void. The very ſame re- 
ſolutions were paſſed in Mr. Wilkes's caſe. And theſe reſolutions 
were equally and fully concluſive againſt each of the expelled mem- 
bers, and againſt any ſuppoſed right of their reſpective conſtituents 
to reſtore them to their ſeats. Thus far theſe caſes are exactly 
fimilar. And thus far only the houſe in Mr. Wilkes's caſe profeſſed 
to follow, or could indeed follow that of Mr. Walpole. For in the 
very next ſtep their ſimilarity ceaſes. Mr. Walpole had a competitor 
in his election, as far as appears, duly qualified, who petitioned the 
houſe. But he too was rejected. A 7ory miniſtry, it ſeems, had 
ſet up a tory candidate, but had not influence enough in thoſe days 
to determine a Zory parliament in their favour. Happy days theſe 
of toryi/m and independency ! But Mr. Wilkes ſtood fingle upon 
the poll. The preſent 7ory adminiſtration had not yet taken the bold 
ſtep of entering an antagoniſt againſt him, and Ioſt therefore, for 
that time, the glorious opportunity of diſplaying an influence in the 
houſe, ſuperior to that of their predeceſſors. But they did, it 
ſeems, afterwards venture upon this enormous meafure, and, un- 
happily for the liberties of this country, ſucceeded in the attempt. 

Now I aſſert, and will endeavour to prove, that both theſe 
tory parliaments did right. The former did right, firft, in 
expelling Mr. Walpole for breach of truſt in the execution 
of an high office, and robbing his country of five hundred 
pounds, no matter whether for his own uſe, his faithful fer- 
vant's, or both. A mere nothing this in the eye of our patriot 
member; and, I confeſs, no mighty matter, in compariſon of what 
was ſeen afterwards under the government of this patriot miniſter ; 
a government, which, if ſuch there ever was, or can be, affected 
to ſtand not upon any other baſis but that of deſpotiſm, ſupported by 


corruption.” And were I profeſſedly defending this power of ex- 
3 pulſion 
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pulſion in the houſe, I ſhould want no other proof of it's utility 
than this ſingle act of expelling Mr. Walpole. Happy indeed 
would it have been for this country, if this act of wholſome ſe- 
verity had had it's due effect upon him, and he had lived ever after 
with the fear of. it, and of the tower before his eyes. This par- 
liament alſo was juſtified in every view of law and right, when 
they declared Mr, Walpole incapable of being again elected. They 
had indeed no direct precedent for this reſolution. No ſet of electors 


had ever before been daring enough, to retort back upon the houſe 


a member who had been expelled from it. But they had numerous 
precedents of members, cut off and ſevered from the houſe, ab- 
ſolutely diſmiſſed and diſcharged from parliament, and adjudged 
unfit and unworthy by the houſe to fit amongſt them. Judgments, 
which in their view amounted to full diſability, and which indeed 
were the very ſame thing differently expreſſed. Laſtly, The houſe ated 
upon true principles of juſtice, in rejecting Mr. Taylor, Mr, Walpole's 


competitor. They proceeded upon the ſuppoſition, that the bur- 


geſſes of Lynn had miſtaken the intention of their former vote, 
and declined taking that advantage of their miſtake which perhaps 


in ſtrictneſs they might have been juſtified in taking. This tory 


parliament therefore ſhewed a laudable tenderneſs to the rights of 
the electors ; and were excuſable ſurely, it muſt be allowed, in giving 
them one chance for recovering the falſe ſtep they had taken. 
Theſe honeſt citizens too were probably not without their hopes, that 
the houſe might have abated a little of their ſeverity. At all events 
however, their zeal for their member, or ſome other motive of equal 
efficacy, determined them to make one trial at leaſt of their credit 
with them. But they were immediately undeceived. They now ſaw 
the proceedings of the houſe in the true point of view. They 
ſaw it was in vain to play the ſame game over again; and therefore 
very prudently dropped all farther attempts in favour of Mr. Walpole. 

UPoN the ſame principles the proceedings of the preſent houſe of 


commons are clearly defended. I mean not to ſay a word upon the 
E nature 
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nature of Mr. Wilkes's offences. They were either acknowledged by 
himſelf, or came before the houſe accompanied with the higheſt legal 
proof; whoſe right of puniſhing them by expulſion was grounded upon 
numerous and undoubted precedents, The declaratory vote was the 


unavoidable conſequence of his being again returned; was indeed a 


literal copy of the reſolution of the houſe in Mr, Walpole's caſe. And 
laſtly, the eſtabliſhment of Mr. Luttrell was an act of ſtrict indiſpen- 
ſable juſtice, The law was clear, There had been two recent determi- 
nations upon the ſame principle. There was alſo collateral authority 
for this determination, from the eſtabliſhed practice in all elections 


whatever, The freeholders could make no poflible plea of ignorance, 


or doubt of the law in this caſe. The houſe faw and felt themſelves 
ſhamefully trifled with and inſulted. And it was high time to 
cloſe fo ridiculous and reproachful a ſcene. What the houſe would 
have done, if the caſe of the Middleſex election had been through- 
out ſimilar to that of Lynn; that is, if Mr. Wilkes had had a com- 
petitor at the election immediately following his expulſion, it is of 
no conſequence to gueſs. If they had choſen to follow the ſtrict letter 
of the precedent, they might perhaps have rejected ſuch competitor 
if the ſpirit, they would have received and eſtabliſhed him. 

% BuT it was aſſerted, our author goes on, by the great lawyers 
who led the debate, that the incapacity of Mr. Wilkes was of com- 
mon law; (it would have heen more properly ſaid, of the nature 


and operation of an incapacity by the common law; for, ſtrictly 


ſpeaking, the law of parliament is a diſtin& branch of the law 
of the land from the common law) that the houſe of commons 
is by law, in all caſes of election, the ſupreme and ſole court 
of judicature, without appeal, and is a court of record ; that 
this court, which has alone the power of deciding, muſt have 
a power of declaring the law; and that their declaration muſt be 
binding upon the ſubject.“ And what is our author's moſt inge- 
nous inference from hence? © That the exerciſe of juriſdiction in 
caſes of election is a diſclaimer of legiſlative authority in that 

inſtance. 


_— 44 F N 


% 
. 
= 
1 
* 
bs 
: 
$. 
5 


8 
FE 
5 
= 
: 
5 
4 


2222 ͤ —— 


4 N FLIES", 0 f 4 K K * 
: = £7 F alt n A « 4 4 43 bind... 4d-4- n Dre aber . * 


. rr LIT LR > 


t 19-3 

inſtance. That the difference between legiſlative and judicial power 
conſiſts in this: the one makes, the other executes the law. But 
that to blend legiſlature and judicature both together, is perverting 
the underſtandings of men, and confounding the eſſences of things.” 

VERBAL diſputes are, of all others, the moſt teazing, as well as 
the moſt fruitleſs. Let us therefore ſearch this matter to the bottom. 
There is not, there cannot be, more than one legiſlative authority in 
any ſtate. In this kingdom ſuch ſovereign authority is lodged in 
the hands of three diſtin&t powers, the king, the lords, and the 
commons. All three powers, to.uſe our author's words, united 
and agreeing, make law; and alone make law. Not only the ſta- 
tute therefore, but the common law, the law of prerogative, the 
law of parliament, and of all other courts, whether civil or 
eccleſiaſtical, derive their authority from one and the ſame ſource, 
from the united conſent of king, lords, and commons, conſidered 
as one fingle, ſupreme; power. I advance this at hazard, but I 
advance it without the ſhadow of doubt upon my mind. The bind- 
ing power of any rule of common law does not ariſe from it's be- 
ing found in Glanville, Bracton, Fleta, Littleton, or Coke. Theſe 
books are only evidence of the fact; evidence, that there were ſuch 
rules and maxims at that time exiſting, acknowledged to be law 
by the ſeveral courts, and admitted and acquieſced in by the le- 
giſlature. And upon this principle, theſe rules, unleſs contradicted 
and controuled by a ſubſequent act of parliament, are appealed to in 
the ſeveral courts, as law, and, in conſequence, carry with them the 
full force of legiſlative authority. Juſt fo with the laws and cuſtoms 
of the King's-Bench, and other courts of Weſtminſter-hall, The re- 
cords of thoſe courts only declare what is their uſage and practice. 
This uſage is made law by the conſent of the legiſlature only, ei- 
ther tacit or avowed. Upon the ſame principle the uſage of either 
houſe of parliament is the law of pacliament, and binding upon 
every ſubject: not becauſe it is the uſage of one branch of the le- 


giſlature ; but becauſe this uſage is admitted and acquieſced in, as 
| law 
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law, by the whole legiſlature; and is to be conſidered as having had 
the united conſent, and complete ſanction of the whole legiſlative 
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authority, The filence of the legiſlature in theſe inſtances amounts 
to it's full conſent. If therefore the houſe of commons aſſumed 
and exerciſed legiſiative power in the meaſure before us; ſo too 
do the courts of Weſtminſter-hall, in their daily determinations 
according to the maxims of the common law, and their daily pro- 
i ccudings according to their ſeveral eſtablithed rules; ſo does alſo every 
i in”©.1ior court, in following the reſpective cuſtoms, that is, the laws 
ö of ſuch court; and ſo alic laſtly, for the ſame reaſoning holds good 


| throughout, docs the king himſelf, the great ſource of executive 
i power, in the exerciſe of his royal prerogative. And all this our 
] author might have been taught, if he had taken the trouble of ex- 
amining the meaning of words, by the very quotation he has given 
n from lord chief juſtice Holt: Lex et conſuetudo parliamenti, is as 
much the law of the land as any other law. It is the law gives 
the queen her prerogative; it is the law gives juriſdiction to the 
houſe of lords; it is the law that imits, he might have ſaid too, 
that creates, the juriſdiction of the houſe of commons.“ 

BuT what occaſion then for the many acts of parliament that 
have been paſſed to conſtitute /ega! incapacity ? * For if a vote of 
the houſe is ſelf-ſufficient for the purpoſe, thoſe acts are all frivolous, 
nor would the houſe of commons have endured their being brought 
ir at all; for they are too jealous of their privileges to ſuffer the 
other parts of the legiſlature to interfere, where they claim an ex- 
: cluſive juriſdiction,” Theſe propoſitions of our author evidently 
prove too much, and therefore prove nothing. For has it not 
: been thought proper, in many inſtances, to paſs ſtatutes declaratory 
| 


merely of the common law? And was the law in theſe caſes leſs 
binding before ſuch ſtatutes than after them? Or would it not have 
; been equally binding te this day without them? In like manner, 


with reſpect to the law of parliament. This too has been frequently 
| 2 recognized 
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* 
recognized and declared by act of parliament. Not that it has 
hereby acquired additional binding force. But it has been in ſome 
inſtances made more clear and determinate ; and in all inſtances 
more notorious. The law of .parliament, as it is to be collected 
only from the rolls and records of parliament, cannot in general be 
ſo well known, as when declared by an expreſs ſtatute ; which is, 
or may be, in every body's hands. This ſingle circumſtance there- 
fore of greater notoriety is in all caſes ſufficient, as well to juſtify, 
as to account for a declaration either of the common or parliamen- 
tary law, by an act of the whole legiſlature. And the jealouſy of 
the houſe of commons muſt take a very ſingular turn indeed, if it 
will not endure to have have it's own law recognized and declared 
by a poſitive act of the higheſt authority. In the preſent caſe of diſ- 
abilities it is moreover to be obſerved, that an act of parliament is 


oftentimes abſolutely neceſſary. Nothing ſhort of this can conſti- 


tute any nem diſability. A vote of the houſe of commons, for in- 
ſtance, would not have been ſufficient to render ineligible an officer 
of the cuſtoms, or any new-created officer of the revenue, previ- 
ouſly to the act of parliament for that purpoſe. And this will, in 
ſome meaſure, ſerve to explain a paſſage quoted by our author from 
Sir Edward Coke ; whom indeed he in vain labours to preſs into 
his ſervice, * That he which is eligible of common right, cannot 
be diſabled but by a& of parliament.” For it is impoſſible this 
great lawyer ſhould mean, that a perſon. who is eligible, or even 
elected to-day, could not diſable himſelf to-morrow, or at any ſub- 
ſequent period; could not, by an act of his own, ſubject himſelf 
to judgment of legal diſability, without a particular diſabling ſtatute 
for that purpoſe. Such a poſition would be totally irceconcilable 
with his own account of the law of parliament, of which indeed 
he ſeems to have had very different ideas from our author, and 
would prove infinitely too much. The meaning therefore of this 
maxim of lord Coke muſt be this ; that no zew diſabilities can be 
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made but by a& of parliament ; that he who is eligible of common 
right, cannot, unleſs by an act of his own, he forfeits that right, or, 
which is the ſame thing, ſubjects himſelf to legal judgment of ſuch 


forfeiture, be diſabled but by act of parliament. | 
But now at length we are told, that the houſe took up and pur- 


ſued this buſinèſs of Mr. Wilkes with the moſt childiſh and paſſio- 
nate precipitancy ; that they ſhould, with all ſerenity, have ordered 
his petition to lie upon the table, as was moved, it ſeems, and ſe- 
conded by perſons not in adminiſtration.” The very ſame perſons, 
I doubt not, who afterwards arraigned the houſe ſor not conſidering 
enough of it. But were they, or is. our author really in earneſt ? 
This ide of the people to be thus contemptuouſly treated by the 
mere creatures of the people ? The petition of John Wilkes, Eſq. to 
be thrown aſide, as common lumber ? In my humble opinion indeed, 
they could not have given it a more proper reception, And I wiſh 
the houſe could have thought themſelves juſtified in ſuch a mea- 
ſure. Much trouble would have been ſaved; and a conteſt, of all 


others the moſt unpleafing and unnatural, would have been avoided, 
But it requires no great ſagacity to ſee, what was the true object of 


theſe gentlemen's motion, as well as our author's delign in repeating 


the charge. 
„ EARLY in the firſt day's debate, proceeds our author, we 


were told by an eminent perſon, whoſe authority on the ſide of the 
frecholders I quote, as I would ſerjeant Glyn's againſt them, that the 
freeholders had certainly a right to vote for Mr. Wilkes, and that 
the ſheriff did right to return him. He was bound by his oath fo to 
do; he had the law before him; but we were to conſider what was 
fitteſt for us to do, in our preſent ſituation, for the ſupport of our 
own honour and dignity.” I take not upon me the taſk of de- 
fending every argument brought, either in or out of the houſe, in 
favour of that opinion which I have adopted upon the moſt perfect 


_ conviction. And I think, that this eminent perſon's argument within 
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doors, as well as ſome others which I have heard out of doors, 
drawn from the honour and dignity of the houſe, is not in itſelf con- 
cluſive, I am clearly ſatisfied, that the freeholders had not, ſtrictly 
ſpeaking, a right to vote for Mr. Wilkes. Indeed that mode of 
expreſſion is not the proper one on this occaſion. The freeholders 
voted for Mr. Wilkes at their peril; at the peril of loſing their 
votes pro hac vice. The ſheriff returned him at his peril ; at the peril 
of incurring the cenſure of the houſe ; whoſe clear opinion indeed 
it was, that the ſheriff did not do right in returning him. For it 
was reſolved, ** that Mr, Lutterell oughf to have been returned.“ 


But though I adopt not the ſentiments of this eminent perſon, I 


am ready however, to diſpute the inference which our author has 
drawn, with an air of triumph, from this ſomewhat haſty conceſſion 
of his opponent : © Our fituation, ſays he, was preciſely that of a 
court of appeal, fitting in judgment on a cafe brought before us from 
a court of election. What then is the nature of our juriſdiction but 
this? If a returning officer, through miſtake or corruption, has done 
injuſtice, we are to reverſe his judgment; but if he has ated ac- 
cording to law, and the oath he has taken, we are to affirm it; the 
houſe of commons being in caſes of elections, what the lords are 


in all other caſes, the dernier refort of juſtice.” But I muſt beg 


leave to inform this member of the houſe of commons, that he 
has totally miſtaken the nature of the juriſdiction of, that houſe. 
The houſe of commons has no appellant juriſdiction in any caſe 
whatever. In matters of election they have both original and final, 
that is, ſole juriſdiction. They have cognizance, in the firſt in- 
ftance, of every thing relative thereto, whether before, at, or after 
election. The returning officer is not a judicial, but a purely mi- 
niſterial officer. His return is no judicial act. No more fo than 
the report of a maſter in chancery is a decree in chancery. No two 
ſituations therefore can well be conceived more different, than that 


of the hauſe of commons examining and diſcuſſing the merits of a 
return 
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return or an election, and that of the lords ſitting in judgment upon 
a cauſe brought before them by a writ of error. It is of the eſſence 
of the latter, and indeed of ever appellant judicature, to he go- 
verned by the ſame evidence which appeared before the court, 
from whence the appeal is brought. No new proof, no new mat- 
ter can be offered, The cauſe reſts upon the ſame bottom as at 


the original hearing; the judges only are changed, The houſe of 


commons, on the contrary, in examining the merits of an election, 
can take up the cauſe where and in what manner they pleaſe. They 
receive new evidence, new matter; ſuch as never did, never could 
come under the cognizance of the returning officer. The poll and the 


return are preparatory only to the judgment of the houſe ; and nothing 


more than a part of the evidence upon which their deciſion is to be 
grounded, There is therefore no ſort of analogy between theſe two ju- 
riſdictions; nor can any reaſoning from one to the other be concluſive, 
But mark now the inconſiſtency of this writes, The whole drift 
of his reaſonings hitherto has been, to eſtabliſh an appellant juriſ- 
diction in the electors, or, as he whimſically calls it, in the court 
of election, from the judgment of the houſe : but we are now very 
gravely, told that this very houſe is itſelf a court of appeal from that 
of election. Thus naturally does error beget error. And thus are 
we bandied about from one court to another, and then back again to 


the firſt, without any dernier ręſort of ſuſtice, to the very end of the 
chapter. | 


«« BUT after all, what injury has been done to the freeholders 
of Middleſex ? Of what right have they been deprived ?” No man 
in his ſenſes, I believe, ever aſked theſe two queſtions one after the 
other. I am ſure no man can with truth ſay, that the freeholders 
of Middleſex have not been injured, if they have been deprived of 
any right. For every the minuteſt violation of right neceſſarily im- 
plies injury. But I will ſay, that they have ſuffered no real ſubſtan- 
tial injury, independent of the queſtion of right, by being precluded 
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from electing the man overwhelmed with crimes, and phyſically 
incapable of ſerving them near a third part of the time, for which 
they would have elected him to ſerve ; while the whole nation be- 
ſides was open to their choice, 

„ BuT the freeholder thinks, that his free will is his right ; which 
the law gave, and the law alone can take away.“ It is exceeding - 


ly kind in this writer, to give us an objeRion in one line, and a full 


anſwer to it in the next. For the very ſame law which gave the free- 
holder a right of voting, has annihilated, not the right itſelf, but the 


operation of it in favour of Mr. Wilkes. The fame law which gave 


the right, has limited the exerciſe of it in this inſtance, or, if our 
author likes that mode of expreſſion better, has taken it away. 
BuT we are to be called back once more to the original queſtion 
in diſpute. * It was contended, ſays our author, that incapacity 
naturally grows out of expulſion ; for the occafion that calls for the 
one makes the other neceſſary.” 1 ſhall only trouble the reader 
with one ſhort obſervation on this ſtate of the caſe. If the houſe 
of commons have power by law of expelling, excluding, and con- 
ſequently rendering incapable ; I care not, whether the full effect 
of the exerciſe of this power be ſuppoſed to ariſe from the ſingle 
vote of expulſion, or whether ſome further act be neceſſary to 
complete the diſability. I care not, whether incapacity naturally 
grows out of expulſion, or is engrafted upon it. That this power 
is by law inherent in the houſe, has been very ably and unanſwer- 
ably ſhewn in two late pamphlets; to which therefore I am contented 
to refer my reader #® Indeed our author himſelf ſhews ſtrong 


marks of uneaſineſs, whenever he glances upon this point. He is 


very loth to admit ſuch power, though he knows he cannot deny it. 
Bur I perceive we are now inſenfibly advancing towards higher 


ground, and ſtealing off from the queſtion of law and right, to that 


*The Caſe of the late election for the county of Middleſex conſidered on the prin- 


ciples of the conſtitution, and the authorities of law; and Seri ous Conſiderations on a 
late very important deciſion of the houſe of commons. 
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of utility and expediency. Though I might well excuſe myſelf 
g from following my author into this pathleſs wilderneſs, I will how - 
ever endeavour to follow him ; not indeed with any hopes of find- 
: ing a better reſting place for myſelf, but, if poſſible, to bring him 
back a little better ſatisfied with the ground on which the conſti- 
tution now ſtands. 

| * TH houſe of lords cannot, on any plea of infamy or unworthi- 
N neſs, deprive a peer, by a declaration of their own, of his ſeat 
amongſt them ; why then ſhould the houſe of commons have this 
power over their members?“ I will anſwer this queſtion by ano- 
| ther. The houſe of commons have no excluſive juriſdiction over 
their own members in criminal matters; why then ſhould the houſe 
of lords have ſuch juriſdiction over the peers ? This queſtion ſurely, 
| and many others of the ſame kind, might be aſked, with juſt as 
much propriety as the former. There is indeed, as I have be fore 
obſerved, no ſuch thing as arguing from the juriſdiction. of one of 
the houſes of parliament to the other. And it would open too 
large a field to us, were we to attempt explaining the ground of 
their reſpective powers and privileges. 

Bur have the houſe of lords then no powers equivalent to that of 
expulſion in the houſe of commons? What is ſequeſtration from par- 
liament, but an ad libitum expulſion? to be extended, according to 
the pleaſure of the houſe, to any length of time. The juriſdiction 
alſo which the upper houſe claims and exerciſes over peers in all 
criminal caſes, ſeems fully to amount to the power of expulſion in 
the houſe of commons. And many of the puniſhments which 
they can by law inflict, neceſſarily include a total ſeparation from 
their body, Nay, it was an expreſs part of lord Bacon's ſentence, 
* That he ſhould never again ſit in parliament.” 

ANp after all, I can ſcarce think that there ever exiſted any 
diſtinct ſociety of men, either in a public or a private capacity, without 
this power lodged ſomewhere. The Athenian ſenate, of five hun- 
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dred, had a power of expelling their members,“ either for break- 
ing their oath, for injuſtice, or behaving themſelves otherwiſe than 
became their order.” A power by it's very terms diſcretionary. In 
the Roman republic, and in the beſt times of that republic, a 
ſingle officer was inveſted with a power of degrading a ſenator from 
his rank and ſtation, A power regarded as ſacred and inviolable, 
till all the fences of the conſtitution were broken down by faction 
and ambition, and the magiſtrates ceaſed to be a check upon each 
other. In the latter times therefore of the republic, men of pro- 
fligate lives * naturally endeavoured to elude the authority of the cen- 
ſors, by an appeal to the people from their judgment. It was in- 
deed now become the faſhion of the age, or rather it was the po- 
licy of ambitious and deſigning men, to make ſuch appeals upon 
almoſt every queſtion, whether of legiſlation or government. And 


* CLopius ſcems to have been the firſt who broke through this power of the cenſors, 
by a poſitive law. 

An eodem homine (viz. Clodio) in ſtupris inauditis nefariiſque verſato, vetus illa 
magiſtra pudoris et modeſtiæ, ſeveritas cenſoria ſublata eſt. Orat. in Piſonem, 

ANNos quadringentos judicium, notionemque cenſoriam tenueramus. Quam po- 
teſtatem minuere, quo minus de moribus noſtris, quinto quoque anno, judicaretur, 
nemo tam effuſe petulans conatus eſt. Ibid. 

CxnsoR enim, penes quem majores noſtri (id quod tu ſuſtuliſti) judicium ſenatus 
de dignitate eſſe voluerunt. Orat. pro domo ſua. 

CickRoO himſelf had indeed a very high opinion of this cenſorial power, and 
thought it abſolutely neceſſary to the dignity of the ſenate. Cenſeres (ſays he, in his 
ſcheme of magiſtracy for a perfect government, in which however he copies very 
nearly the Roman) prebrum in ſenatu ne relinguunto. — Is ordo (viz. ſenatus) vitio 
vacato : ceteris ſpecimen ęſto. Quintus. 

PRACLARA vero, frater, iſta lex eſt, et late patet ; ut vitio careat ordo, et cenſorem 
quzrat interpretam. De Legibus, lib. iii. 

INDEED the peculiar excellency of the Roman conſtitution conſiſted in the nice 
arrangement of the ſeveral parts of it's magiſtracy. Their great officers, by their 
diſtinct powers and privileges, were an admirable check, as well upon the ſenate and the 
people, as upon each other. 
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this practice was no doubt in great meaſure authoriſed by the con- 
ſtitution of that republic. For the people, we know, were the le- 
giſlators of Rome. But the Britiſh conſtitution is founded upon 
another, and, we hope, a firmer and more durable baſis. Our li- 
berties are lodged, we truſt, in ſafer hands than our own. If in- 
deed upon the principles of our conſtitution, an appeal could be made 
from the repreſentatives of the people to the whole body of the 
people, it would be quite another conſideration. But that an appeal 
ſhould lie from the whole repreſentative budy, to the eleCtors of a 
two hundred and fiftieth part of that body, is as ridiculous in itſelf, 
as it is contrary to the very firſt principles of the Britiſh form of 
government. 

* But the abuſes of this power have been infinitely greater than 
any benefits derived from it.” This aſſertion, I muſt own, a little 
alarmed me. I feared to ſee examples of an Ariſtides, a Cicero, 
a Cato, victims of this oppreſſive and arbitrary tribunal. But, 
fortunately for my fears, two inſtances only are quoted of the 
mighty miſchiefs occaſioned by this dreadful engine of parliamentary 
tyranny. The firſt is that of Sir Chriſtopher Pigot, in the reign 
of James the firſt, © diſmiſſed upon a demand of the king, 
for ſpeaking diſreſpectfully of the Scottiſb nation; againſt which 
diſmiſſion, it ſeems, much diſpute aroſe ; v!z. that the houſe could 
go no farther in their puniſhment than committing to the tower; 
that their power was to ſequeſter not diſmiſs. This almoſt brought 
to a queſtion, but by ent ſaid.” The moſt that can be collect- 
ed from this caſe is, that the power of diſmiſſion was conteſted by 
ſome members; but that they could not bring over to their opinion 
a ſufficient number even to countenance their putting the queſtion, 
It appears indeed to me, that theſe very members gave up their 
opinions upon this point. For the queſtion was by ent ſtaid. 
But be this as it may, the following extract from the journals, which 


our author, to have completed his precedent, ſhould have given us, 
will 


( 29 J 


will ſhew, whether or no © the power of expulſion was then looked 


upon as a clear point.“ 
A PART of Sir Chriſtopher Pigot's ſentence. That he ſhould 


be diſmiſſed from his place of knight of the ſhire of Buck ; and a 


new writ iſſued for a new choice.” 
Soo after follow theſe words: To diſcharge him of his place 


in parliament, and for a new choice, the warrant was directed in 
this manner. 


„ WHEREAS, this day, upon adviſed conſultation, touching ſome 
offence committed by Sir Chriſtofer Pigott, one of the knights of 
the ſhire returned into the commons houſe of parliament, for the 
county of Buck : againſt the dignity and honour of the ſaid houſe, 


the ſaid Sir Chriſtofer is by order diſcharged from his ſaid place 


of knight of the ſhire ; it is alſo ordered that a new writ ſhall iſſue 
for the choice of another knight of the ſhire for that county, in the 


room and place of the faid Sir Chriſtofer, and this ſhall be your 


warrant. 
Epw. PHELIPPs, Speaker. 


To my loving friend Sir Geo. Coppin, knight, 
clerk of the crown in his majeſty's high 


court of chancery.” | 
| Journals, 16 Feb. 1606. 


SUCH is the clear language of this record, A record that needs 
no comment ; and is inſtead of a thouſand precedents to eſtabliſh 
the full power contended for. As to Sir Chriſtopher's offence, I ſhall 
only ſay, that we ſeem to be in no fort of danger at preſent ſrom 
that quarter, For though an houſe of parliament in former times 
was ſo ridiculouſly ſtrait-laced in their notions, as to imagine that 
violent and indecent reflections upon a whole nation were an offence 
againſt the dignity and honour of that body in whoſe preſence they 
were uttered ; we however have the good fortune to live in times 
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of another complexion ; in which the full and uncontrouled exer- 
ciſe of abuſe, the moſt abſurd as well as illiberal, is not only 
deemed itſelf an eſſential part of Exgliſb liberty, but alſo neceſſary 
to the preſervation of the reſt *. 

THe other precedent quoted is of fifty members expelled at a 
ftroke by the long parliament. A parliament, which had before uſurp- 
ed the whole legiſlative authority, which was then at open war 
with the king, and all whoſe proceedings bore more reſemblance 
to thoſe of a military, than of a civil power. The violent meaſures 
of thoſe times therefore, in which the conſtitution was totally diſ- 
folved, cannot poſſibly be quoted as precedents for the exerciſe of a 
regular conſtitutional power; and will, I truſt, never be repeated, 
unleſs it ſhould be our curſe to fall under the hands of thoſe amongſt 
our modern patriots, who affect an enthufiaſtic admiration of the 
principles and ſpirit which animated the patriots of thoſe times, and 
who indeed ſeem to be treading haſtily in their ſteps, 

BuT if this prodigious ſtretch of parliamentary power has done 
No great miſchief hitherto, it may, however, be productive of the 
moſt fatal effects hereafter. Though our forefathers, from fortu- 
nate circumſtances, have ſuffered but little by it, it may yet be 


_ * Tx1s caſe of Sir Chriſtopher Pigot is by no means quoted fairly by our author, 
It does not appear from the journals, that there- was any meſſage from the king upon 
this occaſion. Sir Chriſtopher's ſpeech, which was to the laſt degree violent, and de- 
livered in a moſt indecent manner, though heard with great marks of diſlike and 
aſtoniſhment, was not taken notice of at the time by the houſe ; they being exceed- 
ingly eager upon ſome particular bufine's. The very next day on which the houſe 
met, they immediately entered upon the conſideration of it. And it was mentioned 


ia the courſe of the debate, that the king was diſpleaſed that the houſe had not taken 


notice of it at the time, before it “ became public, and came to his ears.” The 
bare mention of the king's name upon this occaſion was, perhaps, ſtrictly ſpeaking, 
unconſtitutional; but ſeems to carry no reflection upon the king himſelf. Particular 
care was afterwards taken by the houſe that Sir Chriſtopher ſhould not be puniſhed in 
any other way than by themſelves, Journals, ibid. 
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exerciſed with intolerable oppreſſion againſt our unhappy poſterity. 
Who knows indeed, but we ourſelves may be cruſhed to pieces by 
the weight of it? Who knows but that the fatal hour may be 
near at hand? Who knows but that, on the very firſt day of the 
next ſeſſion, the great examples of modern patriotiſm, the 8 Gs; 
and the T ds, the men who ſtand higheſt in the public eſteem 
and confidence,” and bid fair even to outſhine the great luminary 
from whom they firſt borrowed their luſtre, may be ſingled out the 
devoted victims of parliamentary vengeance? For if © the conſtitu- 
tion has been really violated, and the moſt ſacred rights of the people 
invaded and trampled upon,” what remains but that the ſupporters of 
theſe rights may be ſoon made to accompany their fall ? 

Wren ſuch groundleſs clamours, and lying aſſertions are heard 
only in coffee-houſes and taverns, and ecchoed back again in newſ- 
papers, they ſerve but to excite our contempt or our pity. But 
when falſhood and calumny are made to approach, with an air of 
oſtentatious inſult, the throne itſelf, . every good citizen feels him- 
ſelf more nearly affected, — every one who values the tranquility and 
the honour of his country, or wiſhes the happineſs of a virtuous 
and amiable prince, with half the ſincerity and zeal with which he 
has ever ſtudied to promote theirs. 


IT 1s, no doubt, greatly to be wiſhed, that there was far leſs ground 
for the charge of ſelfiſhneſs and corruption, amongſt all ranks and 


* It appears to me next to impoſſible, that the exerciſe of this power ſhould ever be 
attended with any of thoſe bad conſequences, which have been ſo much apprehended 
from it; or, indeed, with any bad conſequence at all to the community. It is more 
than probable that ſuch a cafe as this will never again happen. It never can happen 


but from the moſt unaccountable complication of folly and obſtinacy in the electors. 
No miniftry can ever make a fingle member of the houſe of commons by the exerciſe 
of this power unleſs through, the channel of the electors. Did adminiſtration, did 
en the houſe of commons, place Mr. Luttrell in his ſeat for Middleſex? No. He 
owes that favor to the ſrecholders of Middleſex ſolely; and more particularly to that 


part of them, who ſet up and voted for Mr, Wilkes. 
2 orders 
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} orders of men. And diſdain to be an advocate for theſe or any vices. 

; But if there be any one vice more univerſally predominant amongſt 

. us than the reſt, and which may properly be called the vice of the 

age, it is calumny. A vice equally odious in it's cauſes, and perni- 

nicious in it's effects; the bane, as well of civil concord, as of 

| every ſocial enjoyment, | 

j I SHALL conclude theſe obſervations, whichnothing but the firmeſt 

| conviction of their truth could have drawn from me, with recom- 

mending to the attention of our Juniuſes and Atticuſes the following 8 i 
) fine picture drawn by Apelles, as we find it deſcribed by Lucian, : 
: © CREDULITY was repreſented with long ears, eagerly ſtretch- i 
i ing out her arms to welcome CALUMNY, who was advancing to { 
c meet her. The attendants on CREDULITY were IGNORANCE and 4 
ö Susriciox. The one was repreſented as a blind woman, the : 
a other as a man agitated by ſecret apprehenſions, and ſilently con- [ 
gratulating Himſelf upon ſome freſh diſcovery. CALUMNY, with t 
i a wild and angry look, appeared in the middle of the piece, ſhaking 1 
: in one hand a flaming torch, and with the other dragging along by b 
the hair INNoCENCE, under the figure of a child, lifting up it's hands, 1 
and ſeeming to appeal to heaven. Before her went Envy, diſtin- 1 
. guiſhed by a pale and waſted viſage, with eager and ſearching eyes. 6 
g Behind came her attendants, TREACHFERVY and IMPosSTURE, Laſt 1 
of all was ſeen REPENTANCE in a mourning habit, unwillingly fol- FE 
: lowing, with tears and ſhame looking back at TRUTH, who was t 
| advancing {lowly at a diſtance, | 
| 
ö rs Sni | 
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INC E theſe papers were ſent to the preſs a writer in 
the public papers, who ſubſcribes himſelf lux tus, has 
made a feint of bringing this queſtion to a ſhort iſſue. Though 
the foregoing obſervations contain, in my own opinion at leaſt, a ſull 
refutatioa of all that this writer has offered, I ſhall however, beſtow 
a very few words upon him. It will indeed coſt me but little trouble, 
to unravel and expoſe the ſophiſtry of his argument. 

Ee take the queſtion, ſays he, to be ſtrictly this: Whether or 
no it be the known eſtabliſbed law of parliament, that the expulſion of 

a member of the houſe of commons of itſelf creates in him ſuch an incapa- 
city to be re- elected, that, at a ſubſequent election, any votes given to 
him are null and void; and that any other candidate, who, except the 
perſon expelled, has the greateſt number of votes, ought to be the 

fitting member.” 

WawvinG for the preſent any objection I may have to this ſtate of 
the queſtion, I ſhall venture to meet our champion upon his own 
ground ; and endeavour to ſupport the affirmative of it, in one of 
the two ways, by which he ſays it can be alone fairly ſupported. 
© If there be no ſtatute, ſays he, in which the ſpecific diſability is 
clearly created, &c. (and we acknowledge there is none) the cuſtom 
of parliament muſt then be referred to, and ſome caſe or caſes ſtrict- 
ly in point, muſt be produced, with the deciſion of the court upon 
them.” Now I afſert, that this has been done. Mr. Walpole's 
caſe is ſtrictly in point, to prove, that expulſion creates abſolute 
1 incapacity 
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incapacity of being re- elected. This was the clear deciſion of the 


houſe upon it; and was a full declaration, that incapacity was 
the neceſſary conſequence of expulſion. The law was as clearly 
and firmly fixed by this reſolution, and is as binding in every ſubſe- 
quent caſe of expulſion, as if it had been declared by an expreſs 
ſtatute, „that a member expelled by a reſolution of the houſe 
of commons ſhall be deemed incapable of being re- elected.“ What- 
cver doubt then there might have been of the law before Mr. Wal- 
pole's caſe, with reſpect to the full operation of a vote of expulſion, 
there can be none now. The deciſion of the houſe upon this caſe 
is ſtrictly in point, to prove, that expulſion creates abſolute incapacity 
in law of being re- elected. 

Bo r incapacity in law in this inſtance muſt have the ſame opera- 
tion and effect with incapacity in law in every other inſtance. Now 
incapacity of being re- elected implies, in it's very terms, that any votes 
given to the incapable perſon, at a ſubſequent election, are null and 
void. This is it's neceſſary operation, or it has no operation at all. 
It is vox ef preterea vibil. We can no more be called upon to prove 
this propofition, than we can to prove that a dead man is not alive, 
or that twice two are four, When the terms are underſtood, the 
propoſition 1s ſelf-evident. 

Laſtly, It is in all caſes of election the known and eſtabliſhed 
law of the land, grounded upon the cleareſt principles of reaſon 
and common ſenſe, that if the votes given to one candidate are 
null and void, they cannot be oppoſed to the votes given to another 
candidate. They cannot affect the votes of ſuch candidate at all. 
As they have, on the one hand, no poſitive quality to add or 
eſtabliſh, ſo have they on the other hand, no negative one, to ſub- 
{tract or deſtroy, They are, in a word, a mere non-entity. Such 


was the determination of the houſe of commons in the Malden and 


Bedford elections; caſes ſtrictly in point to the preſent queſtion, 


as far as they are meant to be in point. And to ſay, that they are 
2 not 
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not in point, in all circumſtances; in thoſe particularly which are 
independent of the propoſition which they are quoted to prove, 
is to ſay no more than that Malden is not Middleſex, nor Serjeant 
Comyns Mr. Wilkes. | 

LET us ſee then how our proof ſtands. Expulſion creates inca- 
pacity. Incapacity annihilates any votes given to the incapable per- 
ſon. The votes given to the qualified candidate ſtand upon their 
own bottom, firm and untouched ; and can alone have effect. This, 
one would think, would be ſufficient. But we are ſtopped ſhort, 
and told, that none of our precedents come home to the preſent 
caſe ; and are challenged to produce “ a precedent in all the pro- 
ceedings of the houſe of commons that does come home to it, viz. 
where an expelled member has been returned again, and another candi— 
date with an inferior number of votes, has been declared the fitting 
member.” 

INSTEAD of a precedent, I will beg leave to put a caſe ; which, 
I fancy, will be quite as deciſive to the preſent point. Suppoſe ano- 
ther Sacheverel (and every party mult have it's Sachevere/} ſhould, 
at ſome future election, take it into his head, to offer himſelf a 
candidate for the county of Middleſex. He is oppoſed by a candi- 
date, whoſe coat is of a different colour; but however of a very good 
colour. The divine has an indiſputable majority ; nay the poor lay- 
man is abſolutely diſtanced. The ſheriff, after having had his con- 
ſcience well informed by the reverend caſuiſt, returns him, as he 
ſuppoſes, duly elected. The whole houſe is in an uproar, at the 
apprehenſion of ſo ſtrange an appearance amongſt them. A motion 
however is at length made, that the perſon was incapable of being 
elected, that his election therefore is null and void, and that his 
competitor ought to have been returned. No, ſays a great orator. 
Firſt, ſhew me your law for this proceeding. * Either produce me 
a ſtatute, in which the ſpecific diſability of a clergyman is created; 


or, produce me a precedent, 4where a clergyman has been returned, 
and 
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and anther candidate, with an inferior number of votes, has been de- 
clared the fitting member.” No ſuch ſtatute, no ſuch precedent to 
be found. What anſwer then is to be given to this demand ? The 
very fame anſwer which I will give to that of Junius. That there 
is more than one precedent in the proceedings of the houſe, — where 
an incapable perſon has been returned, and another candidate, with an 
nferior number of votes, has been declared the fitting member; and 
that this is the known and ęſtabliſbed law, in all caſes of incapacity, 


from whatever cauſe it may ariſe, 


I SHALL now therefore beg leave to make a ſlight amendment 
to Junius's ſtate of the queſtion ; the affirmative of which will then 


ſtand thus. 
It is the known and eftabliſhed Iaw of parliament, that the expulſion 


ef any member of the houſe of commons creates in him an incapacity 
of being re-elefed ; that any votes given to him at a ſubſequent election 
are, in confequence of ſuch incapacity, null and void; and that any other 
candidate, who, except the perſon rendered incapable, has the greateſt 


number of votes, ought to be the fitting member, 
Bur our buſineſs is not yet quite finiſhed, Mr. Walpole's 


caſe mult have a re- hearing. It is not poſſible, ſays this 
writer, to conceive a caſe more exactly in point. Mr. Walpole 
2 a majority of votes at the next elec- 


was expelled, and having 
tion, was returned again, The friends of Mr. Taylor, a can- 


didate ſet up by the miniſtry, petitioned the houſe, that he might 
be the ſitting member. Thus far the circumſtances tally exactly, 
except that our houſe of commons ſaved Mr. Luttrell the trouble of 
petitioning. The point of law however was the ſame. It came 
regularly before the houſe, and it was their buſineſs to determine 
upon it, They did determine it, for they declared Mr. Taylor not 
duly elected.” | 

InNsSrEAD of examining the juſtneſs of this repreſentation, I ſhall 
beg leave to oppoſe againſt it my own view of this caſe, in as 


plain a manner, and as few words as I am able. IT 


e 
- 


E 


Ir was the known and eſtabliſhed law of parliament, when the 


charge againſt Mr. Walpole came before the houſe of commons, that 
they had power to expel, to diſable, and to render incapable for of- 


fences. In virtue of this power they expelled him. Had they, in 


the very vote of expulſion, adjudged him in terms, to be incapable 


of being re- elected, there muſt have been at once an end with him. 


But though the right of the houſe, both to expel, and adjudge in- 
capable, was clear and indubitable, it does not appear to me, that 
the full operation and effect of a vote of expulſion ſingly was ſo. 
The law in this caſe had never been expreſſly declared. There had 


been no event to call up ſuch a declaration. I trouble not myſelf 


with the grammatical meaning of the word expulſion. I regard 
only it's legal meaning. This was not, as I think, preciſely fixed. 
The houſe thought proper to fix it ; and explicitly to declare the full 


conſequences of their former vote, before they ſuffered theſe con- 
{ſequences to take effect. And in this proceeding they acted upon 
the moſt liberal and ſolid principles of equity, juſtice, and law. 


What then did the burgeſſes of Lynn collect from this ſecond 


vote ? Their ſubſequent conduct will tell us. It will with certainty 
tell us, that they conſidered it as decifive againſt Mr. Valpole. It 
will alſo, with equal certainty tell us, that, upon ſuppoſition that the 


law of election ſtood then, as it does now, and that they knew it 
to ſtand thus, they inferred, © that at a future election, and in caſe 
of a ſimilar return, the houſe would receive the ſame candidate, 


as duly elected, whom they had before rejected.” They could infer: 


nothing but this. 
IT is needleſs to repeat the circumſtance of diſſimilarity in the 


preſent caſe. It will be ſufficient to obſerve, that as the law of par- 


liament, upon which the houſe of commons grounded every ſtep- 
c their proceedings, was clear beyond the reach of doubt, ſo nei- 
IF ould the freeholders of Middleſex be at a loſs to foreſee what. 


mult be tÞ inevitable conſequence of their proceeding in oppoſition. 
K to 
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to it. For upon every deinem of Mr. Wilkes the houſe made en- 
quiry, whether any votes were given to any other candidate. 
Bor I could venture, for the experiment's ſake, even to give 
this writer the utmoſt he aſks ; to allow the moſt perfect ſimilarity 
throughout in theſe two caſes ; to allow, that the law of expulſion 
was quite as clear to the burgeſſes of Lynn, as to the freeholders 
1 of Middleſex, It will, I am confident, avail his cauſe but little, 
It will only prove that the law of election at that time was different 
from the preſent law, It will prove, that, in all caſes of an incapable 
candidate returned, the law then was, that the wizole eleRion Could 7 
be void. But now we know that this is not law. The caſes of 
Malden and Bedford were, as has been ſeen, determined upon other 
and more juſt principles. And theſe determinations are, I imagine, 
admitted on all ſides to be law. | 
I woury willingly draw a veil over the remaining part of this 
paper. It is aſtoniſhing, it is painful, to ſee men of parts and | 
ability, giving into the moſt unworthy artifices, and deſcending. {; IF. | 
much below their true line of character. But if they are not the 
dupes =. their own ſophiſtry, (which is hardly to be conceired) let 
: tem conſider that they are ſomething much worſe. 2 5 
Tue deareſt intereſts of this country are it's laws. nf it's In- 
ſtitution. Againſt every attack upon theſe; there will, I hope, 
be always found amongſt us the firmeſt ſpirit of reſſtance; ſuperior to 
the united efforts of faction and ambition. For ambition, though y 
it does not always take thc lead of, faction, will be fare in t e 
to make the molt fatal advantage of it, and draw it to it's own 
purpoſes, But, I truſt, our day of trial is yet far off; and that 
there is a fund of good ſenſe in th... country which cannot long be 
azceived, by the arts either of falſe reiſoning or falſe patriotiſm, 
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